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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  

THE CONCLUSION OF THIS WASHINGTON REPORT. 

This Washington Report summarizes a few of the more important cases and rulings in the estate 

and gift tax areas which were decided or reported by the courts and the Internal Revenue Service in 

April of 2011, and on which we have not previously reported in Bulletins on insurance-related estate and 

gift tax matters. 
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Private Letter Rulings 

1. PLR 201116005 

The IRS has ruled, in PLR 201116005, that a proposed transfer of inherited IRAs 

to a special needs trust will not cause recognition of income in respect of a decedent 

(“IRD”) by the beneficiary, reasoning that, because the special needs trust was a grantor 

trust for income tax purposes,  its assets are deemed to be owned by the beneficiary. 

Generally, under Internal Revenue Code Section 691, certain items of income that would have been 

taxable to a decedent had he or she received them while alive are treated as income in respect of a decedent 

(“IRD”) and included in income when received post-death by the decedent’s estate, legatee or beneficiary.  

Amounts held in an IRA account (less any previously nondeductible contributions) are items of income that 

would have been taxable to the decedent, and, thus, are IRD assets.  However, the transmission at death of 

an IRD asset to a person “pursuant to the right of such person to receive such amount by reason of the death 

of the decedent or by bequest, devise, or inheritance from the decedent” does not trigger the acceleration of 

income or gain inherent in the IRD asset. 

However, if the right to receive an IRD amount is transferred (by sale, exchange or other 

disposition) by a person who received such right upon the death of the decedent or by bequest, devise, or 

inheritance from the decedent, that transferor must include in income at the time of the transfer the fair 

market value of such right, plus the amount by which any consideration for the transfer exceeds such fair 

market value.  (For the operation of this rule in the case of a transfer to a charity, see, e.g.,  PLR 

200826028, discussed in our Bulletin No. 09-63.) 

PLR 201116005 applies the foregoing rules to a situation in which the designated beneficiary 

(“Beneficiary”) of inherited IRA accounts transfers the IRAs to a newly established IRA for the benefit of a 

“special needs trust.”  

The facts state that Beneficiary is disabled and eligible to receive public benefits. Beneficiary's 

father, (“Account Owner”) died owning two individual retirement accounts (IRAs) of which Beneficiary 

and Beneficiary's siblings are the designated beneficiaries. Beneficiary proposes to transfer his share of the 

IRAs to a newly established IRA benefitting “Trust” - which is intended to be a special needs trust - and the 

beneficiaries thereof.  

The terms of Trust provide that Beneficiary is the sole beneficiary of Trust during Beneficiary's 

lifetime.  Distributions of income and principal are totally within the discretion of the trustee during 

Beneficiary’s lifetime, except that, in general the trustee may not invade the principal if such act will serve 

to deny, discontinue, reduce, or eliminate any government entitlement or payment which Beneficiary would 

otherwise receive. The trustee shall accumulate and add to principal any net income not so paid or applied.  

These provisions, in effect, establish a “special needs trust,” which may not be used to reduce Beneficiary’s 

entitlement to government benefits.  

Upon Beneficiary's death, however, any remaining principal and undistributed income of Trust shall 

be distributed to “State” as reimbursement for assistance provided during Beneficiary's lifetime. After 

reimbursement to the State, all remaining principal and undistributed income will be distributed to 

Beneficiary's issue or, if there are no issue, to Beneficiary's siblings, then to their issue by representation.  

Applying the principles set forth above, the IRS explained that, generally under Code § 691(a)(2), 

the transfer of an IRD item by a beneficiary would cause the inclusion of the fair market value of such right 

in the income of the beneficiary for the taxable period in which the transfer occurred - in this case 
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accelerating the income from the IRA.  However, the IRS ruled that Beneficiary would not recognize 

income on the transfer of the inherited IRAs to Trust because Trust was a grantor trust with respect to 

Beneficiary under Code § 677(a) (regarding income distributable for the benefit of the grantor).  Because 

Trust was a grantor trust with respect to Beneficiary, his proposed transfer of the inherited IRAs to Trust - 

essentially a (disregarded) transfer to himself - will not be a transfer that triggers the acceleration of income 

for purposes of  Code § 691(a)(2). 

The ruling is premised on an assumption that Beneficiary’s transfer to Trust “is not a gift by 

[Beneficiary].”  Presumably, a gift to a third party would take the transfer out of the ambit of the grantor 

trust rules.  

2. PLR 201115003 

In PLR 201115003, the IRS approved the judicial reformation of a testamentary 

trust with elements of a charitable remainder trust and a charitable lead trust into two 

trusts, one of which would meet the requirements of a charitable remainder trust, and the 

other of which would meet the requirements of a charitable lead trust. 

Revenue Code Section 2055(a) permits a deduction from the gross estate for federal estate tax 

purposes for the value of certain charitable bequests.  However, section 2055(e)(2) disallows the charitable 

deduction where an interest in the same property is split between charitable and non-charitable beneficiaries 

unless, in the case of a remainder interest to charity, such interest is in the form of a charitable remainder 

trust (CRT) or a pooled income fund, or, in the case of any other interest, such interest is in the form of a 

guaranteed annuity or unitrust interest. 

A split-interest bequest that is not in one of the two required forms may, however, be reformed in 

some circumstances so that a deduction may be allowed, provided that: (i) any difference between the 

actuarial value of the qualified (reformed) interest and the actuarial value of the reformable interest does not 

exceed 5% of the actuarial value of the reformable interest; (ii) in the case of a charitable remainder 

interest, the non-remainder interest, before and after the reformation, terminates at the same time; (iii) in the 

case of any other (i.e., lead) interest, the reformable interest and the qualified interest are for the same 

period; and (iv) such change is effective as of the date of the decedent’s death.  A split-interest in a trust is a 

“reformable” interest only if all payments to non-charitable beneficiaries are “fixed” (i.e., a specified dollar 

amount or a set percentage of the fair market value of the trust property). 

An interest in a split-interest trust that is not otherwise “reformable” pursuant to the foregoing 

provision may be reformed if a judicial proceeding is commenced to reform the interest no later than the 

90th day after the last day (including extensions) for filing the federal estate tax return.  See, e.g., PLR 

200605001, discussed in our Bulletin No. 06-58, PLR 200541038, discussed in our Bulletin No. 06-09, 

TAM 200224006, discussed in our Bulletin No. 02-109, PLR 200428013, discussed in our Bulletin No. 04-

120 and PLRs 9851023 and 9852034, discussed in our Bulletin No. 99-23. 

In PLR 201115003, “Decedent” died testate on “a date after May 1, 2009.”  Under Decedent's will, 

the residue of his estate was bequeathed to Trust.  Income is payable to Individual A and Individual B for 

their concurrent and consecutive lives. During that period $2X is payable annually to each of Charity 1 and 

Charity 2. Individuals A and B survived decedent, but are not individuals described in Treas. Reg. 

§ 20.2055-2(e)(2)(vi)(a). Under that regulation, only one or more of the following individuals may be used 

as measuring lives for a charitable lead interest: the decedent's spouse, and an individual who, with respect 

to all noncharitable remainder beneficiaries is either a lineal ancestor or the spouse of a lineal ancestor of 

those beneficiaries.  This rule is intended to eliminate abusive schemes utilizing seriously ill individuals, 

who are unrelated to the grantor or the remainder beneficiaries, as measuring lives for CLATs.   
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Trust terminates on the death of the last to die of Individual A and Individual B. At that time, $25X 

is distributed to Charity 3, $25X is distributed to Charity 4, $10X is distributed to Individual C, and $7.5X 

is distributed to each of Individuals D, E, F and G. The remaining trust corpus is then distributed one-third 

to Individual H, one-third to Charity 1 Foundation and one-third to Charity 2.  

On Date 2, a date before the 90th day after the last date (including extensions) for filing Decedent's 

estate tax return, the executor of Decedent's estate commenced a judicial proceeding to reform Trust to 

create two trusts, a charitable lead annuity trust (CLAT) and a charitable remainder unitrust (CRUT).  

The CLAT will pay $2X annually to each of Charity 1 and Charity 2 for a period of 22 years (the 

term corresponding to the actuarial life expectancy of Individuals A and B). On the expiration of the 22-

year term, $10X is distributed to Individual C; $7.5X is distributed to each of Individuals D, E, F and G; 

and the remainder is distributed to Individual H. The trust will contain the terms set forth in Rev. Proc. 

2007-46, 2007-1 CB 102 (the IRS’s model form for testamentary CLATs)..  

The CRUT will pay a unitrust amount to Individual A and Individual B or the survivor of them. On 

the death of the last to die of Individual A and Individual B, $25X is distributed to Charity 3; $25X is 

distributed to Charity 4; and the remainder is divided equally between Charity 1 Foundation and Charity 2. 

The CRUT will comply with the terms of Rev. Proc. 2005-59, 2005-2 C.B. 412 (the IRS’s model form for 

testamentary CRUTs).  

The ruling notes first that Treas. Reg. § 20.2055-2T(e)(3)(iii) (which applies on or after May 1, 

2009) provides, in part, that if a guaranteed annuity interest created pursuant to a will or revocable trust of a 

decedent dying on or after April 4, 2000, uses an individual measuring life other than one permitted in 

paragraph (e)(2)(vi)(a) (described above), the interest may be reformed into a lead interest payable for a 

specified term of years (in this case 22 years) using specified actuarial assumptions.  

The ruling goes on to state that, in this case, the charitable interests constitute reformable interests 

because, as originally drafted, Trust provides for charitable interests that are presently ascertainable and, 

hence, severable from the noncharitable interests.  Although the payments to Individual A and Individual B 

were not expressed in specified dollar amounts or a fixed percentage of the fair market value of the 

property, a judicial proceeding was commenced before the 90th day after the last date (including 

extensions) for filing Decedent's estate tax return.  

Further, (1) the difference between the actuarial value (determined as of the date of the Decedent's 

death) of the qualified interest and the actuarial value (as so determined) of the reformable interest does not 

exceed 5 percent of the actuarial value (as so determined) of the reformable interest; (2) both before and 

after the reformation, in the case of the CRUT, the nonremainder interest terminates at the same time, and 

in the case of the CLAT, the reformable interest and the qualified interest are for the same period; and (3) 

the reformation is effective as of the date of Decedent's death.  

Accordingly, the Revenue Service concluded that the reformation of Trust will be a qualified 

reformation (eligible for the Federal estate tax charitable deduction), provided the reformation is effective 

under local law, and provided the CLAT meets the requirements of a guaranteed annuity interest and the 

CRUT meets the requirements of a charitable remainder unitrust under section 664.    

Any AALU member who wishes to obtain a copy of any of the items discussed in this Washington 

Report may do so through the following means: (1) use hyperlink above next to “Major References,” (2) log 

onto the AALU website at www.aalu.org and enter the Member Portal with your last name and birth date and 

select Current Washington Report for linkage to source material or (3) email Anthony Raglani at 

raglani@aalu.org and include a reference to this Washington Report. 

 

 

http://www.aalu.org/
mailto:raglani@aalu.org
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In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 

BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 

of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 

MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 

ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 

 

For more information about how AALU’s advocacy efforts help protect your business and the 

advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

http://www.aalu.org/

